
NOTICE FOR PUBLIC HEARING 
A public hearing as required by the General Code of Ordinances for Marathon County Chapter 17 Zoning Code will 
be held by the Marathon County Board of Adjustment at 9:00 a.m., Thursday, July 27, 2023, at 500 Forest 
Street, Wausau WI 54403. 

Persons wishing to attend the meeting by phone may call into the telephone conference beginning fifteen 
(15) minutes prior to the start time indicated above using the following number: Phone 
Number: 1-408-418-9388 

Access Code/Meeting Number: 2482 290 3069 

PLEASE NOTE: If you are prompted to provide an “Attendee Identification Number” enter the # sign. 
No other number is required to participate in the telephone conference. 

 
When you enter the telephone conference, PLEASE PUT YOUR PHONE ON MUTE! 
1. Approval of the May 25, 2023 minutes. 
2. *The application of Morgan Sand and Gravel LLC. for a conditional use permit per 17.204.54 “Nonmetallic 

Mining” of the General Code of Ordinances for Marathon County Chapter 17 Zoning Code, for the purpose of 
mine boundary expansion and continued operation of an existing permitted nonmetallic mining operation 
(Reclamation Permit#: r06007) on properties currently owned by Rib River Land Co LLC. The properties are 
located in the G-A General Agricultural district, on parcels described as W ½, SE ¼ Section 27, T29N, 5E 
Town of Rib Falls, further described as PIN# 066.2905.274.0997, 006.2905.274.0998. 
 
*For agenda item #2, an opportunity will also be provided to give testimony on reclamation related matters as 
required by Chapter 21, Nonmetallic Mining Reclamation Code. Plans and specifications may be viewed at the 
Conservation Planning and Zoning Department, 210 River Drive, Wausau during regular business hours (8:00 
AM to 4:30 PM –Monday – Friday). Please call 715-261-6000 with questions about the project or to make an 
appointment to view or discuss the reclamation plans. 
 

3. WDNR Shoreland Variance Participation - Action Required 
4. Board Reappointments 
5. Board Education as needed. 
6. Announcements and Requests 
7. Adjourn 

All interested persons will be provided the opportunity to provide testimony at the public hearing. Those planning 
to attend this meeting who need some type of special accommodation in order to participate should call the County 
Clerk’s Office at 715-261-1500. Please call at least one business day in advance of the meeting. 
In the event you are unable to attend the public hearing and wish to provide written testimony, please contact the 
Conservation, Planning and Zoning Department at 715-261-6000 for assistance. 

 
 

Pat Schreiner, Chairman 
 Board of Adjustment 

 
Laurie Miskimins, Director 
Conservation Planning and Zoning Department 

Publish: July 10th and July 17, 2023 
E-mailed to Wausau Daily Herald on July 6, 2023, at 11:00 a.m./nd     
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Morgan Sand and Gravel LLC 

Conditional Use Permit Application  
Staff Report, July 27th, 2023 

Marathon County Board of Adjustment 
 

 

 

PETITIONER:  
Morgan Sand and Gravel LLC – 228975 Granite Falls Trail, Marathon, WI 54448 

PROPERTY OWNERS: 
Rib River Land Co., LLC – 228975 Granite Falls Trail, Marathon, WI 54448 

 
REQUEST: 

The application of Morgan Sand and Gravel LLC. for a conditional use permit per 17.204.54 “Nonmetallic 
Mining” of the General Code of Ordinances for Marathon County Chapter 17 Zoning Code, for the purpose of 
mine boundary expansion and continued operation of an existing permitted nonmetallic mining operation 
(Reclamation Permit #r06007) on properties currently owned by Rib River Land Co LLC. The properties are 
located in the G-A General Agricultural district, on parcels described as W ½, SE ¼ Section 27, T29N, 5E Town 
of Rib Falls, further described as PIN# 066.2905.274.0997, 006.2905.274.0998. 

An opportunity will also be provided to give testimony on reclamation related matters as required by Chapter 
21, Nonmetallic Mining Reclamation Code. 
 

PUBLIC HEARINGS/MEETINGS:  
• Town of Rib Falls Town Board Meeting: July 11th, 2023 
• Marathon County Board of Adjustment Meeting: July 27th, 2023; 9AM 

 

 

 

 

 

EXISTING ZONING DISTRICT: 

A. G-A General Agricultural. The purpose of the G-A district is designed to foster the preservation and use of 
agricultural land related uses and to provide for limited residential uses in a rural environment but not the 
division of land as classified in 18.07(2) and (3) into five or more tracts, parcels or lots within a five-year 
period. This district provides for limited residential development with modest densities that require 
relatively large land areas that are compatible with the surrounding rural land use activities. The district is 
intended to provide towns with multiple options to guide growth and development in concert with the 
comprehensive planning efforts. 

 

 
 
 
 
 

Legal Notification: 

A legal advertisement was published in the Wausau Daily Herald. Notice of the CUP was also sent by regular mail to 

adjacent property owners within 300 feet of the subject property. 



 
 
 
 
 
 
 
 
Town of Rib Falls Zoning Map: The parcel proposed is currently zoned General Agriculture  

  

 

 

 

 

 
 
 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

Parcel Acreage: 

066.2905.274.0997: 40 acres  

066.2905.274.0998: 39.25 acres 

 

 



Town Comprehensive Plan Future Land Use Map: The parcels are shown to be designated as Agriculture, Quarry, and 
Forestry in the Town of Rib Falls Future Land Use Map. 
 

 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 



SPECIFIC PARCEL LIMITATIONS OR NATURAL FEATURES: 
 

• The proposed mine expansion area is: 

o Not located within mapped floodplain  

o Not located within DNR mapped wetlands, or water features. 

o Is located within the shoreland overlay district (overlay is over mapped. Ponds from a previous mine are triggering 

the overlay) 

 
VIOLATIONS 
 
There are no known violations on the property. 
 

Aerial Photo 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
Site Plans 

 
Existing 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Proposed 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 

Approximate (staff rendered) 
 

 

Expansion area 



 
Chapter 17 Sections that apply to this application 

 
Table 3. Uses Permitted by District 

 
Section 17.204.54 NONMETALLIC MINING 
Nonmetallic mining may be permitted as a conditional use in the R-E, F-P, G-A, C-V/R-C, and the H-I districts in accordance with 
the following: 

General Requirements.  Mining of nonmetallic minerals and the processing for manufacture of materials incidental to such 
extraction and the erection of buildings and the installation of equipment and machinery are subject to the following 
requirements: 

A. Aerial Photograph and Map. 
Information included in the packet and found in site plan. 
1. The boundary of the affected parcel and any adjacent parcel, pipelines, railroads, streams, utilities, and wetlands on 

the proposed extraction site and any adjacent parcel. 
2. The name of the owner of each adjacent parcel and the location of all structures within 300 feet of the proposed mine 

site. 
3. The proposed location, extent, and depth of the intended sand, gravel, and rock excavation, showing the setback 

distances. 
4. The proposed location of any ponds, sediment basins, and stockpiles showing the setback distances. 
5. The surface drainage and estimated depth to groundwater. 

B. Operational Information. 

1. The duration of any applicable lease. 

 - No Lease is required; Morgan Sand and Gravel owns the property. 

2. The estimated date that operations will commence and terminate. 

 - Operations started in 2007 and have been active since. Operations are expected to terminate in 2037. 

3. Anticipated hours of operation. 

 - Approved Hours of operation are 6am-6pm Monday thru Saturday. 



4. The proposed primary travel routes to transport material to and from the site. 

  - Access to the Quarry is off of Diamond Falls Trail. 

5. A description of the excavation and processing equipment to be used. 

 - Blasting is Required for this Quarry. Additional equipment used includes backhoes, dump trucks, and crusher. A 
portable fuel tank will be used for fueling. No material washing or flocculants will be used. No permanent manmade 
structures associated with mining have, or will be constructed. 

6. A description of measures to be taken to screen or buffer the operation from view from any adjacent residential parcel. 

 -Operations are at the end of a dead-end road. Additionally, Earth bears shield much of the activities from view. 

7. A description of measures to be taken to control dust, noise, and vibrations from the operation.  

 - Much of this is contained by the surrounding berm and existing cut, approximately 30 feet deep. 

C.    Operation. 

1. All blasting must be done by a state licensed and certified blaster, who must have a certificate of liability or proof of 
liability insurance. 

 - All blasting will be completed by a state licensed and certified blaster. 

2. All excavation equipment must be constructed, maintained, and operated in such a manner as to eliminate, as 
practicable, dust, noise, or vibration that might adversely affect or injure any person living in the vicinity of the 
operation. 

 - All machinery used will be kept in good working condition. All activities will be confined to within the permitted, bermed 
area and at the bottom of the existing cut. Historic practices at this site will continue which has worked to alleviate 
these concerns. 

3. Any excavation access road must have and be maintained with a dustless surface. 

 - The access road will continue to be maintained to minimize dust concerns. 

4. Operations must be conducted in such a manner that any water runoff from the operation does not adversely affect any 
adjacent parcel. 

 - The quarry was/is designed to keep the site internally drained. 

5. All equipment and temporary structures, such as stone crusher, conveyor, or screener, must be removed from the site 
within 90 days of the termination of extraction operations. 

 -Upon completion, all manmade structures will be removed except for the resulting pond, safety fence, safety ledge and 
access road. 

D. Setback Requirements. 

1. The excavation must be setback at least 100 feet from any existing occupied structure other than the owner’s. 

 - All activities are greater than 100 feet from occupied structures. 

2. All operations shall be at least 50 feet from the centerline of any right-of-way and 10 feet from any property line unless 
there is a written agreement between adjoining owners both of whom hold valid nonmetallic mining permits under 
which they both agree to mine up to their common property line.  Mining up to or into the right-of-way may be authorized 
where it is determined by the unit of government having jurisdiction over the road that such mining would be beneficial. 

 - All activities will continue to maintain a minimum of 50-foot setback from the centerline of the road and 10 feet from 
all property lines. 

3. All accessory uses such as offices and parking areas shall be at least 75 feet from any right-of-way or property line. 

 - No offices or parking lots are proposed. 

E. Nonmetallic mining shall comply with the terms of Marathon County Nonmetallic Mining Code, Chapter 21, General Code of 
Ordinances. 

F. All nonmetallic mining shall be required to provide for the proper closure and reclamation of the extraction site to an 
agricultural use. (Error in Chapter 17. This standard in the wrong section and was intended for Farm Preservation Districts. 
This will be addressed in annual updates). 

A. Nonmetallic mining activity and operation shall be consistent with Wisconsin Statute, Chapter 91, Farmland Preservation, 
91.46(6) 



 

Farmland Preservation Districts.  Nonmetallic mineral extraction in Farmland Preservation Districts may be permitted if the all of 
the following apply: 

 The location of the Quarry is not in a Farmland Preservation District. This section does not apply. 

A. The operation complies with Subchapter 1 of Chapter 295, Wis. Stats., and rules promulgated under that subchapter, with 
General Code of Ordinances for Marathon County Chapter 21 Nonmetallic Mining Reclamation Code under Wis. Stats., 
295.13 or Wis. Stats., 295.14, and general requirements standards under this section and provided the reclamation of the 
extraction site is to an agricultural use (including all applicable provisions of this ordinance), and with any applicable 
requirements of the Wisconsin Department of Transportation concerning the restoration of nonmetallic mining sites. 

B. The operation and its location in the Farmland Preservation zoning district are consistent with the purposes of the Farmland 
Preservation zoning district. 

C. The operation and its location in the Farmland Preservation zoning district are reasonable and appropriate, considering 
alternative locations outside the Farmland Preservation zoning district, or are specifically approved under state of federal 
law. 

D. The operation is reasonably designed to minimize the conversion of land around the extraction site from agricultural use or 
open space use. 

E. The operation does not substantially impair or limit the current or future agricultural use of surrounding parcels of land that 
are zoned for or legally restricted to agricultural use. 

F. The owner agrees to restore the land to agricultural use, consistent with any required reclamation plan, when extraction is 
completed. 

 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Chapter 17.803    Conditional Use Permits 

Section 17.803.01 PURPOSE AND AUTHORITY 
A. Purpose.  Certain uses are of such a nature, or their effects are as dependent upon specific circumstances as to make 

impractical the determination in advance of where and when and under what conditions they should be permitted. Provision 
has been made in this chapter for the determination of such uses as conditional uses. Conditional uses are land uses listed 
as such in Table 3 Uses Permitted by District. They may be established in such district only upon approval by the Board of 
Adjustment. 

The procedures and standards in this Chapter are intended to provide a consistent and uniform method for review of 
conditional use permit proposals. These review procedures and standards are intended to accomplish the following 
purposes: 

1. Ensure full compliance with the standards contained in this ordinance and other applicable local ordinances, and state 
and federal laws. 

2. Achieve efficient use of the land. 

3. Prevent adverse impact on adjoining or nearby properties. 

4. Protect natural resources. 

5. Facilitate development in accordance with the County’s land use objectives per the Comprehensive Plan. 

Section 17.803.02 APPLICATION PROCEDURES 
I. Board of Adjustment Determination.  The Board of Adjustment shall review the application for conditional use, together with 

the previous meetings’ findings and reports and recommendations from the Zoning Administrator, public safety officials, 
and other reviewing agencies. The Board of Adjustment shall then make a determination on the conditional use application, 
as set forth in Section 17.803.03 and based on the Substantial Evidence, other requirements and standards of this 
ordinance. The Board of Adjustment may approve, approve with conditions, or deny a conditional use request as follows: 

1. Approval.  Upon determination by the Board of Adjustment that the final plan for conditional use is in compliance with 
the standards and requirements of this ordinance and other applicable ordinances and laws, approval shall be granted. 

2. Approval with Conditions.  The Board of Adjustment may impose reasonable conditions with the approval of a 
conditional use proposal, to the extent authorized by law. Conditions imposed shall meet all of the following 
requirements: 

a. Conditions must be to the extent of practical and measurable 

b. Conditions shall be designed to protect natural resources, the health, safety, and welfare and the social and 
economic well-being of those who will use the land use or activity under consideration, residents and landowners 
immediately adjacent to the proposed land use or activity, and the community as a whole. 

c. Conditions shall be related to the valid exercise of the police power and purposes which are affected by the 
proposed use or activity. 

d. Conditions shall be necessary to meet the intent and purpose of this ordinance, related to the standards 
established in this ordinance for the land use or activity under consideration, and necessary to insure compliance 
with those standards. These conditions may include, but are not limited to the following: 

1) Permit duration, transfer or renewal 
2) Setback and yard dimensions. 
3) Specified sewage disposal and water supply facilities. 
4) Landscaping and planting screens. 
5) Operational controls. 
6) Sureties. 
7) Deed restrictions. 
8) Location of structures, docks, piers or signs. 
9) Location and amount of parking facilities. 
10) Type of construction. 
11) The obtaining of other permits required by the state or federal government agencies, and other county 

requirements based upon other ordinances as conditions that must be met before issuance of such permit. 

2. Denial.  Upon determination by the Board of Adjustment that a conditional use proposal does not comply with the spirit 
or intent or standards and regulations set forth in this ordinance, or would constitute a nuisance by reason of noise, 



dust, smoke, odor, or other similar factors, or otherwise would be injurious to the public health, safety, welfare, and 
orderly development of the county, the conditional use proposal shall be denied. 

Section 17.803.03 BASIS OF DETERMINATION 

A. Conformance with Requirements.  The applicant shall be required to establish by clear and convincing evidence that the 
applicable standards of this Chapter, the specific standards pertinent to each conditional use, including site plan review 
criteria set forth for applicable site development standards for specific uses set forth elsewhere in this Chapter (refer to 
Chapter 17.204, Development Standards for Specific Uses) have been met. 

B. General Standards.  The Board of Adjustment shall review the particular facts and circumstances of each proposed 
conditional use in terms of the following standards: 

1. Compatibility with Adjacent Uses.  The proposed conditional use shall be designed, constructed, operated and 
maintained to be compatible with uses on surrounding land. The site design shall minimize the impact of site activity on 
surrounding properties. In determining whether this requirement has been met, consideration shall be given to: 

a. The location and screening of vehicular circulation and parking areas in relation to surrounding development. 

b. The location and screening of outdoor storage, outdoor activity or work areas, and mechanical equipment in 
relation to surrounding development. 

c. The hours of operation of the proposed use. Approval of a conditional use may be conditioned upon operation 
within specified hours considered appropriate to ensure minimal impact on surrounding uses. 

d. The bulk, placement, and materials of construction of the proposed use in relation to surrounding uses. 

2. Comprehensive Plan.  The proposed conditional use will be harmonious with and in accordance with the general 
objectives or with any specific objective of the town and county comprehensive plan. 

3. Compliance with Applicable Regulations.  The proposed conditional use shall be in compliance with all applicable 
federal, state, and local laws and ordinances. 

4. Use of Adjacent Property.  The proposed conditional use shall not interfere with the use and enjoyment of adjacent 
property. 

5. Public Services.  The proposed conditional use will be served adequately by essential public facilities and services 
including but not necessarily limited to utilities, highways, streets, police and fire protection, drainage structures, refuse 
disposal, and school(s); unless the project proposal contains an acceptable plan for providing necessary services or 
evidence that such services will be available by the time the conditional use is completed. 

6. Impact of Traffic.  The location of the proposed conditional use shall, within the zoning district, minimize the impact of 
traffic generated by the proposed use. In determining whether this requirement has been met, consideration shall be 
given to the following: 

a. Proximity and access to major thoroughfares. 

b. Estimated traffic generated by the proposed use. 

c. Proximity and relation to intersections. 

d. Adequacy of driver sight distances. 

e. Location of and access to off-street parking. 

f. Required vehicular turning movements. 

g. Provision of pedestrian traffic (if applicable). 

7. Enhancement of Surrounding Environment.  The proposed conditional use shall provide the maximum feasible 
enhancement of the surrounding environment and shall not unreasonably interfere with or discourage the appropriate 
development and use of adjacent land and buildings or unreasonably affect their value. In determining whether this 
requirement has been met, consideration shall be given to: 

a. The provision of landscaping and other site amenities.  Provision of additional landscaping over and above the 
specific requirements of this Ordinance may be required as a condition of approval of a conditional use. 

b. The bulk, placement, and materials of construction of proposed structures in relation to surrounding uses. 

8. Impact on Public Health, Safety, and Welfare.  The proposed conditional use shall not involve any activities, processes, 
materials, equipment, or conditions of operation, and shall not be located or designed in a manner that is detrimental 
to public health, safety, and welfare.  In determining whether this requirement has been met, consideration shall be 
given to the production of traffic, noise, vibration, smoke, fumes, odors, dust, glare, light, and environmental impact. 



9. Isolation of Existing Uses.  The location of the proposed conditional use shall not result in a small residential area being 
substantially surrounded by non-residential development, and further, the location of the proposed conditional use 
shall not result in a small non-residential area being substantially surrounded by incompatible uses. 

10. Substantial Evidence. Substantial evidence means facts and information, other than merely personal preferences or 
speculation, directly pertaining to the requirements and conditions. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Previous CUPs 
 

2007 Conditional Use Permit 
 
 
2017 CUP 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



2017 Conditional Use Permit 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



RECOMMENDATIONS FOR THE CUP 
 
If granted, the CUP should consider including the following conditions: 
 

• The Board of Adjustment should specify in their decision (and subsequently the letter that is issued to 
the applicant) 

o Expiration of permit - Conditional Use Permit shall run concurrently with Reclamation Plan 
o All previous conditions from past Conditional Use Permits shall continue to be met. 
o All other required Federal, state, and local permits and approvals shall be obtained and 

followed. 

 
TOWN RECOMMENDATION:  

 

 
The Town of Rib Falls Town Boards Recommend Approval to Marathon County’s Board of 

Adjustments. 
 

THE STAFF RESERVE THE RIGHT TO AMEND THIS REPORT BASED ON NEW EVIDENCE PRESENTED 
PRIOR TO AND/OR DURING THE PUBLIC HEARING.  
 
DECISIONS OF THE BOARD ARE SUBJECT TO APPEAL AS PROVIDED IN SS.59.694(10) WIS. STATS.  
 
RESPECTFULLY SUBMITTED: 
 
 
 
                                                                               _______________________________________7/03/2023 
SIGNATURE                DATE 
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not require approval or be subject to disapproval by any town or
town board.

(b)  If an existing town ordinance relating to shorelands is more
restrictive than an ordinance later enacted under this section
affecting the same shorelands, it continues as a town ordinance in
all respects to the extent of the greater restrictions, but not other-
wise.

(bg)  A town may enact a zoning ordinance affecting the same
shorelands as an ordinance enacted under this section, subject to
the restrictions in ss. 60.61 (3r) and 60.62 (5).

(bm)  If a town ordinance enacted by a town that is located
entirely on an island in Lake Superior and authorized to exercise
village powers under s. 60.22 (3) is more restrictive than an ordi-
nance enacted under this section affecting the same shorelands,
regardless of the order of enactment, the town ordinance applies
in all respects to the extent of the greater restrictions, but not other-
wise.

(c)  Ordinances that are enacted under this section shall accord
and be consistent with any comprehensive zoning plan or general
zoning ordinance applicable to the enacting counties, so far as
practicable.

(2m) A county shoreland zoning ordinance may not regulate
the construction of a structure on a substandard lot in a manner that
is more restrictive than the shoreland zoning standards for sub-
standard lots.

(3) All powers granted to a county under s. 236.45 may be
exercised by it with respect to shorelands, but the county must
have or provide a planning agency as defined in s. 236.02 (3).

(4) (a)  Section 66.0301 applies to this section, except that for
the purposes of this section an agreement under s. 66.0301 shall
be effected by ordinance.  If the municipalities as defined in s.
281.31 are served by a regional planning commission under s.
66.0309, the commission may, with its consent, be empowered by
the ordinance of agreement to administer each ordinance enacted
hereunder throughout its enacting municipality, whether or not the
area otherwise served by the commission includes all of that
municipality.

(b)  Variances and appeals regarding shorelands within a
county are for the board of adjustment for that county under s.
59.694, and the procedures of that section apply.  Notwithstanding
s. 59.694 (4), the department may not appeal a decision of the
county to grant or deny a variance under this section but may, upon
the request of a county board of adjustment, issue an opinion on
whether a variance should be granted or denied.

(5) An ordinance enacted under this section supersedes all
provisions of an ordinance enacted under s. 59.69 that relate to
shorelands.

(5m) If a county has in effect on or after July 14, 2015, a provi-
sion in an ordinance that is inconsistent with sub. (1d), (1f), (1k),
or (2m), the provision does not apply and may not be enforced.

(6) If a county does not enact an ordinance by Janu-
ary 1, 1968, or if the department, after notice and hearing, deter-
mines that a county has enacted an ordinance that fails to meet the
shoreland zoning standards, the department shall adopt such an
ordinance for the county.  As far as possible, s. 87.30 shall apply
to this subsection.

(6m) For an amendment to an ordinance enacted under this
section that affects an activity that meets all of the requirements
under s. 281.165 (2), (3) (a), or (4) (a), the department may not
proceed under sub. (6), or otherwise review the amendment, to
determine whether the ordinance, as amended, fails to meet the
shoreland zoning standards.

(7) (a)  In this subsection, “facility” means any property or
equipment of a public utility, as defined in s. 196.01 (5), or a coop-
erative association organized under ch. 185 for the purpose of pro-
ducing or furnishing heat, light, or power to its members only, that
is used for the transmission, delivery, or furnishing of natural gas,
heat, light, or power.

(b)  The construction and maintenance of a facility is consid-
ered to satisfy the requirements of this section and any county
ordinance enacted under this section if any of the following
applies:

1.  The department has issued all required permits or approv-
als authorizing the construction or maintenance under ch. 30, 31,
281, or 283.

2.  No department permit or approval under subd. 1. is
required for the construction or maintenance and the construction
or maintenance is conducted in a manner that employs best man-
agement practices to infiltrate or otherwise control storm water
runoff from the facility.

History:  1979 c. 233; 1981 c. 330; 1983 a. 189 s. 329 (23); 1991 a. 39; 1993 a.
329; 1995 a. 201 s. 476; Stats. 1995 s. 59.692; 1995 a. 227; 1997 a. 27, 35, 252; 1999
a. 9; 1999 a. 150 s. 672; 2005 a. 112; 2011 a. 6, 170; 2013 a. 80; 2015 a. 55, 146, 167,
178, 391; 2017 a. 68; 2017 a. 365 ss. 28, 29, 110; 2017 a. 366 s. 99; 2019 a. 145; 2021
a. 105, 200.

Cross−reference:  See also ch. NR 115, Wis. adm. code.

The Department of Natural Resources, as trustee of navigable waters in the state,
has standing to appeal shoreline zoning decisions.  DNR v. Walworth County Board
of Adjustment, 170 Wis. 2d 406, 489 N.W.2d 631 (Ct. App. 1992).

The private right to fill lakebeds granted under s. 30.11 does not preempt the zoning
power of a county over shorelands under this section.  State v. Land Concepts, Ltd.,
177 Wis. 2d 24, 501 N.W.2d 817 (Ct. App. 1993).

The legal standard of unnecessary hardship requires that the property owner dem-
onstrate that without a variance there is no reasonable use for the property.  When the
property owner has a reasonable use for the property, the statute takes precedence and
the variance should be denied.  State v. Kenosha County Board of Adjustment, 218
Wis. 2d 396, 577 N.W.2d 813 (1998), 96−1235.  See also State v. Outagamie, 2001
WI 78, 244 Wis. 2d 613, 628 N.W.2d 376, 98−1046.

The burden is on the applicant for a variance to demonstrate through evidence that
without the variance the applicant is prevented from enjoying any reasonable use of
the property.  State ex rel. Spinner v. Kenosha County Board of Adjustment, 223 Wis.
2d 99, 588 N.W.2d 662 (Ct. App. 1998), 97−2094.

The state, in administering the Fair Housing Act, may not order a zoning board to
issue a variance based on characteristics unique to the landowner rather than the land.
County of Sawyer Zoning Board v. DWD, 231 Wis. 2d 534, 605 N.W.2d 627 (Ct.
App. 1999), 99−0707.

In evaluating whether to grant an area variance to a zoning ordinance, a board of
adjustment should focus on the purpose of the zoning law at issue in determining
whether an unnecessary hardship exists for the property owner seeking the variance.
The facts of the case should be analyzed in light of that purpose, and boards of adjust-
ment must be afforded flexibility so that they may appropriately exercise their discre-
tion.  State v. Waushara County Board of Adjustment, 2004 WI 56, 271 Wis. 2d 547,
679 N.W.2d 514, 02−2400.

The term “floor area” in sub. (1v) (b) unambiguously encompasses only the surface
portion of a deck’s floorboards and, therefore, does not include portions of the deck’s
support system that extend beyond the floorboards.  If a portion of a structure is out-
side the setback area, that part is not in the setback area and it is not the portion
“extending into” that area for purposes of calculating the 200 square foot restriction
in sub. (1v) (b).  Propp v. Sauk County Board of Adjustment, 2010 WI App 25, 323
Wis. 2d 495, 779 N.W.2d 705, 09−0209.

Appellants appropriately relied on the county’s zoning map to identify the ordinary
high water mark of a nearby lake and determine that the sign’s proposed location was
outside the county’s 1,000 foot zone of shoreland authority.  It was reasonable for the
appellant to rely on the map rather than conduct on−site measurements.  Oneida
County v. Collins Outdoor Advertising, Inc., 2011 WI App 60, 333 Wis. 2d 216, 798
N.W.2d 724, 10−0084.

By enactment of this section and s. 281.31, the legislature intended that towns
would not have authority to regulate shorelands except where such regulation fell
within the language of sub. (2) (b) [now sub. (2) (b), (bg), and (bm)].  That statutory
scheme does not distinguish between towns with village powers and those without.
Hegwood v. Town of Eagle Zoning Board of Appeals, 2013 WI App 118, 351 Wis.
2d 196, 839 N.W.2d 111, 12−2058.

Although they often work together, zoning and subdivision regulations provide
separate and distinct means of regulating the development of land.  There are areas
of overlap between the two powers, but there are also key differences.  Subdivision
control is concerned with the initial division of undeveloped land, while zoning more
specifically regulates the further use of this land.  State ex rel. Anderson v. Town of
Newbold, 2021 WI 6, 395 Wis. 2d 351, 954 N.W.2d 323, 18−0547.

In this case, the town’s ordinance set minimum lot frontage requirements for each
lake within its borders.  Pursuant to the Zwiefelhofer, 2012 WI 7, factors, the town’s
ordinance was not a zoning ordinance.  It did not concern land use, and it did not sepa-
rate compatible and incompatible land uses, which is a key purpose of a zoning ordi-
nance.  Because it was not a zoning ordinance, the restrictions on town enactment of
zoning ordinances set by this section did not apply, and the ordinance was a permissi-
ble exercise of the town’s subdivision authority pursuant to s. 236.45.  State ex rel.
Anderson v. Town of Newbold, 2021 WI 6, 395 Wis. 2d 351, 954 N.W.2d 323,
18−0547.

County floodplain zoning ordinances may be adopted under s. 59.971 [now this
section] and do not require the approval of town boards in order to become effective
within the unincorporated areas of the county.  62 Atty. Gen. 264.

Counties may zone lands located within 300 feet of an artificial ditch that is naviga-
ble in fact.  63 Atty. Gen. 57.

County shoreland zoning of unincorporated areas adopted under s. 59.971 [now
this section] is not superseded by municipal extraterritorial zoning under s. 62.23
(7a).  Discussing ss. 59.971, 62.23 (7) and (7a), and 144.26 [now s. 281.31].  Munici-
pal extraterritorial zoning within shorelands is effective insofar as it is consistent
with, or more restrictive than, the county shoreland zoning regulations.  63 Atty. Gen.
69.
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MARATHON COUNTY BOARD OF ADJUSTMENT 
210 River Drive • Wausau, Wisconsin 54403-5449 

Phone:  715-261-6000    ••    Fax:  715-261-6016 

Long distance within Marathon County: 1-800-236-0153  

cpz@co.marathon.wi.us    ••   www.co.marathon.wi.us 

 
 
 
 
 
 
 
 
 
[Date] 
 
Wisconsin Department of Natural Resources 
1701 N 4th Street 
Superior, WI 54880 
 
 
Subject: Request to Issue an Opinion on Shoreland Variances - Wisconsin Statute 59.692(4)(b) 
 
 

 Dear Wisconsin Department of Natural Resources (WDNR), 
 

On [Date] the Marathon County Board of Adjustment met and discussed the possibility of 
requesting the WDNR to issue an opinion on whether future shoreland variance requests before 
the board should be granted or denied. On the basis of this discussion, the Board of Adjustment 
voted to grant the WDNR permission to issue an opinion on whether a shoreland variance 
request before the board should be granted or denied per Wis. Stat. 59.692(4)(b)[1]. 
 
 
  
 
Richard Lawson Carolyn Opitz 
Vice Chairman Secretary 
 
cc:  
 Board of Adjustment Members 
 
 
 

 
 
 
 
 

 

 
[1] Wis. Stat. 59.692(4)(b): Variances and appeals regarding shorelands within a county are for the board of 
adjustment for that county under s. 59.694, and the procedures of that section apply. Notwithstanding. 59.694 (4), the 
department may not appeal a decision of the county to grant or deny a variance under this section but may, upon the 
request of a county board of adjustment, issue an opinion on whether a variance should be granted or denied. 
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